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Rl§ § RONS ES _T() P LAINTIFF_S ' s TA.1E1v1En ';  OF FCTS

Admitte d

2 .  Admitte d .

3 .  Admitte d .

4. De nie d. The  rights  of the  prope rty owne rs  a nd me mbe rs  of the  Associa tion a re  not dis tinct. The

indenture  makes clear tha t both a re  entitled to use  and enjoyment of the  lake .

5. Admitte d in pa rt. It is  de nie d tha t the  inde nture  dis tinguis he s  the  rights  of the  me mbe rs  of the

Associa tion and the  property owners  in regard to the  use  and enjoyment of the  lake .

6 .  Admitte d .

7. Denied. The  fact tha t ce rta in property owners  chose  not to join the  Associa tion does  not mean tha t

those  property owners were  denied the  use  and enjoyment of the  lake .

8 .  Admitte d .

9. Denied. No prope rty owne r ha s  eve r been denied the  use  and enjoyment of the  lake . The  budge t

projection does  not project a  poss ibility tha t the  LPPOA may be  unable  to support the  lake .
I, r H

11 The

budge t proje ction is  tha t a s s uming the re  a re  no cha nge s  in the  curre nt budge ta ry tre nds , the

Associa tion will not have  the  necessary funds to mainta in the  lake .

10. Admitte d.

11 | Admitted.

12. Admitte d in pa rt a nd de nie d in pa rt. It is  a dmitte d tha t me mbe rs  of the  LPPOA ha ve  the  use  a nd

e njoyme nt of the  la ke , a s  do third pa rty non prope rty owne rs  a nd orga niza tions . It is  de nie d tha t

prope rty owners , who chose  not to join the  LPPOA a re  deprived of the  use  and enjoyment of the

la ke .
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13 . Denied.

PRELIMINARY STATEMENT

Thirteen property owners in a lake front real estate development of approximately 2100 property

owners seek to depr ive the Lake Parsippany Proper ty Owners Associa t ion (LPPOA) of the funds

necessary to maintain the lake for the benefit of the property owners. Should the plaintiffs succeed, the

LLPOA will not be able to maintain the lake, which will mean that none of the property owners can use

the iake for swimming, recreation, boating and related activities. The result will be either that no one will

be able to use the lake, or a public entity, such as a municipality, county or state, will take over the

maintenance of the lake, which means it will become the burden of the taxpayers. The case law we cite in

the body of the brief makes it clear that this violates public policy and should not be countenanced by the

court.

The premise of the plaintiffs' motion, that they cannot be assessed the cost of maintaining the lake,

because they voluntarily choose not to pay the cost of membership in the Association, is flawed and

contrary to the case law. The plaintiffs do not lose the benefit of the easement because they choose not to

exercise it .  The LLPOA may impose reasonable conditions on the exercise of the easement,  such as

membership in the Association, without depriving the easement holder of the use of the easement. The

defendants believe that discovery will reveal that the plaintiffs' predecessor in title exercised the easement

rights, which are the subj ect of this suit.

The plaintiffs, contrary to the case law, seek to benefit by the easement, without the burden of

paying for it. The plaintiffs' argument, that if they choose not to pay to join the LPPOA, they derive no

benefit from the lake, ignores the value to their property by being on or near the lake, At this early stage

3
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of the  litiga tion, before  the  pla intiffs  have  been deposed, and before  expert reports  have  been exchanged11

the  cou1t doe s  not ha ve  s ufficie nt informa tion to de te rmine  whe the r a nd to wha t e xte nt the  pla intiffs

benefit from the  lake  regardless  of whe ther they join the  Associa tion.

LE G AL AR G UME NT

1 . Me mbe rs h ip  In  The  As s oc ia tion , As  A Condition  Of Us ing  The  La ke , Doe s  Not De prive  The
P la in tiffs  Of The  Us e  Of The  Eas ement.

It is  we ll-e s ta blis he d in Ne w J e rs e y tha t e ve ry purcha s e r of la nd ta ke s  title  to s ubje ct to the

de fects , re se rva tions  and exceptions  re fe rred to in the  deed by which he  acquired title  or tha t which may

be ascerta ined by re ference to his  cha in of title as appearing on record. Mitche ll v. D'O1ie 1', 6 8 N .J ,L. 375

(1902). Subse que nt purcha se rs  of re a l prope rty will be  cha rge d with a  notice  of re corde d ins trume nts , if

discoverable  by a  reasonable  sea rch of the  cha in of title . Is land Venture  Associa te s  v. N.J . Depa rtment of

Flnvi1° onmenta1 Protection,179 N J . 485 (2004). Recorda tion of a  homeowners  associa tion's  decla ra tion of

covenants  is  contempla ted pursuant to l\I,T.S.A. 46:26-1 which pe rmits  the  recorda tion of "a l1 ins truments

a ffecting title  to rea l e s ta te ."

An inve s tiga tion of the  de e ds  in the  La ke  P a rs ipa nny community from the  de ve lope r to  the

origina l purchase rs  indica te  tha t prope rtie s  in the  Lake  Pa rs ippany community have  an ea sement to the

common prope rtie s  of La ke  Pa rs ippa ny, including the  la ke  itse lf. The  rights  give n to a ll prope rty owne rs

in La ke  P a rs ippa ny for the  us e  of the  la ke  a nd common prope rtie s  would be  cons ide re d e a s e me nts .

P la intiffs  a cknowle dge  tha t the s e  origina l de e ds  did ge ne ra lly provide  tha t the  prope rty owne rs  would

have  the  right to use  the  lake  and other common properties .

1 The defendants note that the plaintiffs could have filed this motion as part of the order to show cause. Nothing has changed
since then, i. e., the plaintiffs present no evidence or arguments not available when they filed for the order to show cause.
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There  a re  two cases  which control the  rights  of a  volunta ry lake  a ssocia tion to a ssess  a  fee  on a ll

property owners in a community: lsland I1n_provement Association of Upper Greenwood Lake v. Ford.

155 N.J. Super 571 (App. Div. 1978) andLake Lookover Property Owners Association v. Olsen, 348N..T.

Super 53, 54 (App. Div. 2002). In a ddition, the re  a re  s e ve ra l othe r unre porte d ca se s  which ha ve  ma de

s imila r findings .

The  theory of a  "fa ir sha re" assessment was  deve loped in cases  which de te rmined tha t a  property

which holds  an easement to another property bore  responsibility for the  maintenance  of tha t easement. In

the  ca s e  of Is la nd Improve me nt As s ociqtion of Uppe r Gre e mvood La ke  v. Ford. .s 'upra, a non-profit

volunta iy la ke  a s socia tion wa s  orga nize d to ra is e  funds  to ma inta in the  roa ds  in a  priva te ly de ve lope d

re s ide ntia l a re a  of Uppe r Gre e nwood La ke , The y brought a  cla s s -a ction s uit a ga ins t a ll owne rs  of

residentia l property in the  a rea  to compel these  owners  to contribute  to the  road maintenance  costs . In tha t

matte r, it was clear tha t the  title  to the  roads were  he ld by the  priva te  lake  associa tion and tha t the  deeds to

the  individua l property owners  conta ined an express  easement for the  use  of the  roads, but did not conta in

an express  contractua l obliga tion on the  pa rt of the  owners  to ma inta in the  roads . The  Appe lla te  Divis ion

he ld tha t the  individua l owners  of the  res identia l property who were  granted an easement to use  the  roads

were  obliga ted to contribute  the  repa ir and ma intenance  of those  roads . The  Court provided an ana lys is

under easement theory and de tennined tha t "with the  benefit ought to come the  burden" and therefore  he ld

that holders of easements are  obligated to contribute  the ir fa ir share  of maintenance of tha t easement.

This  the ory wa s  a ffirme d in a  la te r ca se , La ke  Lookove r P rope lty Owne rs  Associa tion v. Olse n,

s upra . In  the La ke  Lookove r ma tte r, the  prope rty owne rs  a s s ocia tion s ought contribution by wa y of

a s se s sme nt from a ll individua l prope rty owne rs  to pa y for the  re pa ir cos t of La ke  Lookove r's  da m. The

Appe lla te  Divis ion he ld tha t the  a ssocia tion had the  authority to a ssess  the  prope rty owners  for the  cos ts
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of re pa irs  a nd furthe r he ld tha t the  prope rty owne rs  could not a void lia bility for contributions  to the  cos t

of the  repa ir of the  dam by sun'endering the ir easement rights  to the  use  of the  lake . The  Court specifica lly

note d tha t pre se nt e a se me nt holde rs  a nd the ir pre de ce s sors  in title  ha ve  e njoye d the  be ne fit of a  la ke

community ea sement s ince  the  crea tion in the  l920's . This  was  the  ca se  even though many of them had

chosen not exercise  the  easement by joining the  associa tion. The  Couxt noted the  wear and tea r suffe red

by the  dam 0ve1' the  course  of years  and the  requirement for substantia l rehabilita tion. it s ta ted tha t under

the  rule  of the Is la nd Improve me nt case "one  who enjoys  the  bene fit of the  ea sement mus t sha re  in the

burde n." Id a t 66.

The La ke  Lookove r Court a lso noted tha t the  priva te  lake  associa tion genera lly supervised use  of

the  lake  and a ttended to the  routine  repa irs  and other matte rs  tha t required a ttention throughout the  life  of

imprope r role  a nd a ssume d dutie s , rights  a nd obliga tions  it ha d no right to a s sume . Ld a t 68. Ne ithe r of

these  cases limited the  assessment specifica lly to the  current problem (i.e . the  roads or the  dam).

La ke  P a rs ippa ny's  e a se me nt a s se s sme nt follows  the  mode l s e t by Uppe r Gre e nwood P rope rty

Owners  Associa tion, which continues  to implement a  "fa ir sha re" a ssessment in the  community based on

the  1975 Appella te  Divis ion in the ir favor. Properties  tha t hold an easement to the  lake  and common areas

a re  responsible  for paying the ir fa ir sha re  of ce rta in expenses  including insurance , dam maintenance , lea f

control, cos t o f s e curity pa tro l a nd  mis ce lla ne ous  a dminis tra tive  cos ts . Uppe r Gre e nwood La ke

Associa tion rece ived confirma tion in the  1988 unpublished decis ion of the  Supe rior Court of New Je rsey

tha t a ll easement holde rs  of improved and unimproved propertie s  a re  subject to contribute  the ir fa ir sha re

for the  repa ir and maintenance  cos ts  of the  easement to use  Upper Greenwood Lake . Upper Greenwood

La ke  imple me nts  a  proce dure  whe re by a  propose d budge t of e a se me nt cos ts  is  pre se nte d a t a  public
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me e ting a nd vote d upon a nd the n divide d by the  numbe rs  of improve d a nd unimprove d prope rtie s . The

prope rty owne rs  who wis h to be come  a  me mbe r of the  Uppe r Gre e nwood La ke  P rope mty Owne rs

Associa tion pay an additiona l fee  for full a ssocia tion privileges .

Like  mos t la ke  a s socia tions , LPPOA is  a  tra ditiona l home owne rs  a s socia tion. In Highla nd Lakes

Country Club and Community Association v. Franzino, 186 N.J. 99 (2006, citing Wendell A. Smith et al,

Ne w Je rse y Condominium and Community As s ocia tion La w, 5 (Ga nn La w Books , 2005), the  Couli

described a  homeowne1"s association development as follows:

The  de fined space  which is  to be  exclus ive  to a  pa rticula r owne r is  loca ted
on a  separa te  and sub-divided lot and the  lega l title  to the  individua l lots  and
improve me nts  on e a ch re s t e xclus ive ly in the  owne r, of s uch lot. Ope n
space , recrea tion and othe r common facilitie s  a re  loca ted on othe r lots , title
to which is  ve s ted in a  non-profit homeowners  a ssocia tion which holds  titie
for the  benefit of its  members .

Furthe rmore , a lthough ma ny common inte re s t communitie s  ha ve  both commonly he ld prope rty

a nd ma nda tory me mbe rship a s socia tions , the  e xis te nce  of e ithe r is  sufficie nt to cons titute  the  prope rty

bound by the  se rvitude  re quiring pa yme nt to the  common inte re s t community. Res ta tement of Law (3'd)

Q_f Propglty: Sg:_1;viludes. Restatement of Law (31'd) of Property: Servitudes, Section 6.2 identifies and

de fine s  a  common inte re s t community a s  "a  de ve lopme nt or ne ighborhood in which individua lly owne d

lots  or units  a re  burdened by a  se rvitude  tha t imposes  an obliga tion tha t cannot be  avoided by non-use  or

withdra wa l (emphasis  added)." Section 6.5 s ta te s  tha t except for when limited by s ta tute  or decla ra tion, a

common inte rest community has  the  power to ra ise  funds reasonably necessary to carry out its  function by

le vying a s s e s s me nts  a ga ins t the  individua lly owne d prope rty in the  community a nd cha rging fe e s  for

s e n/ice  or for us e  of the  cormnon prope rty. Fuffhe r, the  a s s e s s me nt ma y be  a lloca te d a mong the

individua lly owned prope rtie s  on any rea sonable  ba s is  and a re  secured by a  lien aga ins t the  individua lly
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owned propertie s . The  fees  for se rvices  must be  reasonably re la ted to the  cos t of providing the  se rvice  or

providing and mainta ining the  common prope ity or the  va lue  of the  use  or se rvice .

Even in cases  of where  the  forma tion documents  of the  community did not require  membership in

the  homeowners associa tion, the  Cou1"ts  have acknowledged that the  homeowners associa tion or property

owne rs  a s socia tion doe s  ha ve  the  a uthority to own a nd ma inta in the  la ke , to ma na ge  the  re pa irs  of the

lake 's  dam, and to subsequently assess property owners for the  cost of those  repairs.

In  th e Lake ]Q,ookovc:1' ca s e , a s  in the  ca s e  a t ba r, the  De fe nda nts  a tte mpte d to portra y the

associa tion as  "nothing more  than a  beach socia l club," an image  tha t the  Appe lla te  Divis ion re jected. The

Appe lla te  Divis ion he ld tha t the  a ssocia tion gene ra lly supe rvised the  use  of the  lake  and a ttended to the

routine  re pa irs  a nd o the r ma tte r tha t re quire d  a tte ntion  throughout the  life  of the  La ke  Lookove r

community.

Furthe rmore , the  Appe lla te  Divis ion he ld tha t the  associa tion had consis tently mainta ined the  lake ,

which wa s  the  ce nte r of the  community. The  Appe lla te  Divis ion a cknowle dge d tha t the  community wa s

crea ted by the  origina l deve lopers  of the  lake , the  builders  of the  dam, and tha t the  homes built on the  lots

laud out by the  origina l developer of the  lake  and the  surrounding were  there  because  of the  lake .

It is  undis pute d tha t the  P la intiffs  e a ch ha ve  a n e a s e me nt to the  common prope rtie s  of La ke

Pa rs ippa ny a nd ma y e xe rcise  tha t e a se me nt a t a ny time  subje ct to the  rule s  a nd re gula tions  of LPPOA,

which re quire  the  pa yme nt of a  me mbe rship fe e  to e xe rcise  the ir e a se me nt rights . It is  furthe r cle a r tha t

e a se me nt holde rs  who e le ct to be come  me mbe rs  of LP P OA a re  ne ve rthe le s s  subje ct to a n e a se me nt

a s s e s s m e nt by vinue  of the  s ta nda rds  e xpre s s e d in  the Is la nd  Im prove m e n t a n d La ke  Lo o ko vg  c a s e s .

8
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11. Th e  LP P OA Ha s  A Rig h t To  Co lle c t Du e s , An d  As  P a rt Of Th a t Rig h t, Ma y Imp o s e  A Lie n
On  P la in tiff's  P rope rty.

La ke  P a rs ippa ny is  a  common inte re s t community. A common inte re s t community "is  one  in

which the  individua l prope rtie s  a re  burde ne d by a  s e rvitude  re quiring tha t the  prope rty owne r e ithe r

contribute  to  the  s upport of common prope rty or pa y due s  or a s s e s s me nts  to  a  prope lty owne rs

associa tion." See Resta tement of Law c3"'> Property (Servitudes) Section 6.2 and 6.5. The power to assess

"will be  implie d if not e xpre s s ly gra nte d by de cla ra tion or by s ta tute ." Id . S e ction 6.5 , (b). In  La ke

Ql.,ool<ove1' Propertv Owners Association v. Ols e n , .s'zr_z>ra.  a t 6 5 , re lying  upon Is la nd Tlnprove me nt

Assgcia tion v. Ford, ggp ra . at 575, the  court he ld tha t "With the  bene iit of an easement ought to come the

burde n a bse nt a gre e me nt to the  contra ry." The  Ne w Je rse y Supre me  Court in Highla nd La ke s  Countw

C hgb v. Fra nzino, 186 NJ . 99 confirmed tha t common inte re s t communitie s  such a s  the  de fendant in this

ca se  have  a  ri ght to "an equitable  lien which cons titute s  a  specia l right tha t is  a  combina tion of a  lega lly

cognizabie  debt and binding agreement to subject property to the  payment of tha t cla im.
II

Judge  Ha nsbury in a n unpublishe d de cis ion, (Vis conti v. La ke  Wa ilkill Community a ttached to

counse l's  ce rtifica tion as Exhibit A) de a lt with this precise issue . Judge Ha nsbury's  de cis ion, while not

binding, is  pe rsua s ive . At pa ge  13 of His  Hono1"s  de cis ion, Judge  Ha nsbury rule d "With me mbe rship,

comes the  obliga tion to pay fees  and assessments . As  those  with fiducia ry responsibility for management

of this  community, they (the  a ssocia tion) a re  the  ones  with the  decis ion making power." At page  14 of his

de cis ion, J udge  Ha ns bury note d a s  follows : "La ke  front communitie s  mus t be  s e lf s us ta ining. La ke

ma in te n a n ce  in  s o me  ca s e s  in vo lve s  d a m re p a irs  re q u ire d  b y th e  Ne w J e rs e y De p a tme n t o f

Environme nta l P rote ction, not the  ca s e  he re . Ma inte na nce  of roa ds , wa te r s ys te ms , club hous e s  a nd

recrea tiona l facilitie s  require s  the  impos ition of fee s and assessments"~ (emphasis added). Judge Hansbury
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goes on to discuss what the  defendants  in this  case  have  been arguing from the  beginning. At page  14, His

Honor s ta te s :

Significa nt public policy is sue s  a rise  if the  na ture  of the  community fa lte rs .
Fa iling to be  se lf supporting a t some  point would require  the  municipa lity to
ta ke  ove r the  community a t proba bly s ignifica nt cos ts  a nd s ubs ta ntia l
a lte ra tion through the  community its e lf. It fa lls  to the  be s t e fforts  of the
Boa rd of Directors  to take  s teps  necessa ry to make  ce rta in sufficient funds
a re  ra is e d  to  ma in ta in  the  community to  which  the y a re  re s pons ib le .
N.J .S .A. i5A:7 gra nts  the  a uthority to e s ta blish the  na ture  of me mbe rship.
He re , the  Boa rd could e s ta blis h a  fe e  for owne rs  who chos e  not to  be
me mbe rs  but wis h to us e  the  roa ds  only, for e xa mple , a nd thos e  who do
wish to be  me mbe rs . The  Boa rd a lso ha s  the  right, a s  he re , to se t one  fe e
and grant automa tic membership. As  tiducia ry, this  Boa rd had the  authority
to change  the  na ture  of membership as  it did. It a lso had the  right to suspend
privile ge s  upon non-pa yme nt a nd impose  a  lie n to ma ke  ce rta in tha t pa s t
due  monie s  we re  known to buye rs  a nd colle cte d a t clos ing." (e mpha s is
a dde d)....The  Re s ta te me nt a ffirms  tha t e ve n if me mbe rs hip is  volunta ry,
th e  o b lig a tio n  to  p a y fe e s  a n d  a s s e s s me n t in  s u ch  a  co mmu n ity is
a ppropria te . The  Re s ta te me nt a ls o confirms  tha t the  obliga tion to ma ke
payment can be  implied as well as  expressed.

At pa ge  16 of his  opinion, Judge  Ha nsbury cite s  to S e ction 7. 5 of the  3l'd Re s ta te me nt, which

s ta te s  tha t: unde r the  rule s  s ta ted in this  section, the  power to ra ise  funds  sufficiently necessa ry to ca rry

out the  functions  of the  common inte re s t community will be  implie d if not e xpre s s ly gra nte d by the

decla ra tion or by s ta tute ."

J udge  Ha ns bury opinion, a nd the  a uthoritie s  cite d the re in, a re  pe rs ua s ive s uppolt for the

propos ition tha t the  As s ocia tion, in orde r to ca rry out its  functions , mus t ha ve  the  a uthority to impos e

liens  in order to collect the  money necessary to mainta in the  lake .
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111 . The  Defendant Is  Entitled  To An Award Of Couns e l Fees  For Collec ting The  As s es s ment.

The  award of counse l fe e s  is  discre tiona ry. Li 4:42-9(a )(2). Ultima te ly, the  judge  mus t de te rmine

who is  to bea r the  cos t of litiga tion.

The  case  law above  makes  it clea r tha t the  de fendant is  entitled to impose  the  cos t of ma inta ining

the  ea sement, which is  the  use  and enjoyment of the  lake . P la intiffs ' pos ition, tha t the  Associa tion is  not

e ntitle d to a n a wa rd of couns e l fe e s  whe n it mus t litiga te  in orde r to colle ct the  e a s e me nt fe e , would

subve rt, to a  gre a t e xte nt, the  purpose  of colle cting the  e a se me nt fe e . In othe r words , if the  Associa tion

ca nnot colle ct couns e l fe e s  whe n it is  force d to litiga te  in orde r to colle ct the  e a s e me nt fe e , it will be

de prive d of the  re ve nue  ne e de d to ma inta in the  e a se me nt. This  is  s imply illogica l a nd would a llow the

pla intiffs  to subve rt the  court's  ruling. For this  rea son, the  court mus t find tha t the  de fendant can impose

or collect counse l fees  if forced to litiga te  in order to collect the  easement fee .

IV. In  Ord e r  To  P ro c e e d  With  A De c la ra to ry J u d g m e n t  Ac t io n ,  P la in t iffs  Mu s t  J o in All
P rope rty Owne rs  In  La ke  P a rs ippa ny.

The  Unifo lm De cla ra tory J udgme nt La w ("UDJ L"), N.J .S .A. 2A:16-50 to  -62 provide s  tha t

"(w)he n de cla ra tory re lie f is  sought, a ll pe rsons  ha ving or cla iming a ny inte re s t which would be  a ffe cte d

by the  de cla ra tion s ha ll be  ma de  pa rtie s  to the  a ction." N.J .S .A. 2A:16-56. Furthe r, "no de cla ra tory

judgme nt s ha ll pre judice  the  rights  of pe rs ons  not pa rtie s  to  the  proce e ding." N.J .S .A. 2A:16-57.

De cla ra tory re lie f in this  ma tte r is  ina ppropria te  be ca use  not a ll pe rsons  ha ving or cla iming a n inte re s t

a ffected by the  compla int of the  P la intiffs  were  made  pa itie s  to this  action.

P la intiffs  acknowledge  a ll prope liy owners  in Lake  Pa rs ipanny have  the  identica l ea sement to the

common properties . Pursuant to s ta tute  and case  law. it is  the  obliga tion of those  seeking decla ra tory re lie f

to join a ll pe rs ons  ha ving or cla iming a ny inte re s t tha t would be  a ffe cte d by the  de cla ra tions . Ta l v.
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Franklin Mut. Ins. Co., £72 n .J . H2 (App, Div. I980), cert. denied. 85 N.J . 103 (1980). He re ,

pla intiffs  bear the  burden ofjoining a ll parties  whose  interes ts  were  a ffected by the  declara tory judgment

sought.

In Garnick v. Se rewitch, 39 N_.J . Super. 486 (Ch. Div. 1956), the  Count he ld tha t where  a  pla intiff

la ndowne r sought a  de cla ra tory judgme nt cons tnuing a  building re s triction impose d on his  iot by a

restrictive  covenant conta ined in a  conveyance in his  chain of title  as  part of a  neighborhood scheme, a ll

the  owners of parcels  of land and mortgages of such land within neighborhood scheme had an interest in

such action and became necessary parties. The Court held it was the "the basic right of a  party in interest

to be  accorded his  day in court and to avoid the  poss ibility of the  vexa tions  of a  multiplicity of suits ."

a t 500. In addre ss ing the  expense  of joinde r of a ll pa rtie s  in inte re s t by the  pa rty seeking decla ra tory

judgment, the Cou11 found as follows :

It is  no answer to s ta te  tha t his  inte res t might be  protected by a  defendant
who has  a  s imila r inte re s t, nor tha t the  pla intiff may more  cheaply obta in
jus tice  by the  nonjoinder of some admittedly inte res ted parties . We should
not pe rmit the  de s ire  to ma ke  a  re me dy a va ila ble  a t re duce d cos ts  to
eradica te  the  bas ic concept tha t a ll parties  whose  rights  a re  to be  a ffected
must be  before  the  court before  an adjudica tion can be  obta ined, and tha t
is s ue s  s hould be  la id to re s t if a t a ll pos s ible  in one  s uit. We  a re  more
conce rne d with subs ta ntia l jus tice  a nd the  e nd of litiga tion tha n ba rga in
basement costs. I I
It is , the re fore , he re  he ld tha t unde r the  ve ry language  of the  s ta tute  and
genera l equity principles , a ll of the  owners  and mortgagees  in the  tract a re
proper and necessary parties.

In this matter, not all persons whose rights or interests are affected by these declarations have been

made par1ies to this  action. Property Owners who are  not a  party to this  action will not had an opportunity

to be  heard, while  rights  tha t affect them have been litiga ted, and must be  joined by the  pla intiffs  in order

to proceed.
1 2
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v.

the  be ne fits  of the  e a se me nt.

tha t de pos itions  of the  pla intiffs  will re ve a l tha t the ir pre de ce s s ors  a nd title  e xe rcis e d the  privile ge s  of the

m e ra da  He s s  Corp., 1 6 8  NJ .

de pos itions  ha ve  be e n ta ke n a nd docum e nt dis cove ry is  incom ple te . The  de fe nda nts  re a s ona bly be lie ve

easement, which is  the  subject of this  suit. This  would show tha t the  cun° ent pla intiffs  a re  not deprived of

premises).

p re m a tu re  a b s e n t  d is c o v e ry re g a rd in g  wh e th e r c h u rc h  h a d  e n g a g e d  in  c o m m e rc ia l a c t iv ity o n  its

motion mus t be  give n the  opportunity to ta ke  discove ry be fore  dispos ition of the  motion. e .g,, Wiis on v,

should be  de nie d.

upe r 489,

Summary Judgment Must Be Denied Because Discovery Is Incomplete.

S ignifica nt fa ctua l d is pute s  pre clude  the  gra nting  of s umma ry judgme nt. At th is  poin t, no

Whe n dis cove ry on ma te ria l is s ue s  is  not comple te , the  pa rty oppos ing a  s umma ry judgme nt

Be ca use  discove ry is  incomple te  a nd the  discove ry re la te s  to critica l is sue s , summa ry judgme nt

Summary judgment should be  denied for the  reasons sta ted above.

499-500 (App. Div. 2012) (s umma ry judgme nt in fa vor of church in s ide wa lk fa ll ca s e was

236, 253-254 (2001).

CQNCLUS IQN.

Lake Parsippany Property Owners Association, Inc.
and Board of Directors

MARS HALL, DENNEHEY, WARNER,
COLEMAN & GOGGIN
Counsel for Defendants

BY:

See also Moha me d v.

./
f?

59
,FH

f

/2

Iglcsia livangelica, 425 NJ.

HO W AR U 8;I' NKOFF, ESQ
s j
i f

Dated: June 28, 2017
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S UP ERIOR COURT OF NEW JERS EY
LAW DIVIS IO N: MORRIS  COUNTY
DOCKET NO.: MRS -C-2 -I7

CIVIL ACTIO N

MARY P URZYCKI, KENNETH P URZYCKI,
DHIREN P ATEL, RITA DES AI, DANIEL
DES A1, RAS HMIN P ATEL, WILLIAM
MARTIN, BARBARA S EAMAN, S ABINA
VERMONT, MADELINE KEYWORTH,
ELAINE GAVALYAS , ANTHONY LONGO,
DIP AK P ATEL, S UNIL P ATEL AND
J IUIS HA P ATEL

CE RTIF ICATIO N O F  CO UNS E L
P LAINTIFFS

v.

LAKE P ARS IP P ANY P ROP ERTY OWNERS
AS S OCIATION, INC. AND BOARD OF
DIRECTORS

DEFENDANTS

I, Howard B. Mankoff, Esq., be ing of full age , do he reby ce rtify a s  follows :

I a m a  s ha re holde r in the  fiim of Ma rs ha ll, De nne he y, Wa rne r, Cole ma n & Goggin, couns e l for

the  de fendants , and in this  capacity, I am familia r with the  facts  of this  ma tte r.

2. I submit this  ce rtifica tion in oppos ition to the  pla intiffs ' motion for summa ry judgme nt.

3. Attached as Exh ib it A is  a  true  and comple te  copy of the  Tria l Court Decis ion in Vis conti v. La ke

Wa llkill Community, S upe rior Court of Ne w J e rs e y, Cha nce ry Divis ion: Ge ne ra l Equity, Docke t No.

S S X-C-23-I4. P ursua nt to 1 :36~3, I certify tha t I am not aware  of any contra ry unpublished opinions.

All of the  above  s ta tements  made  by me  a re  true . I am a re  tha t if any of the  foregoing a re  willfully

Certification of Counsel - Rc: Brief in Opp. to Pl8intifl`(s) NOM for S/J
LEGAL/l 1 129431 l.vl
FOLDER 4 ~PLEADl'NGS

8@

21256.01511-HBM
MAR S HALL DE NNE HE Y WAR NE R  C O LE MAN & G O G G IN
Ho wa rd  B. Ma n ko ff, Es q . - NJ  Atto rne y ID# 021971981
425 Eagle  Rock Avenue , Suite  302
Roseland, NJ 07068
&973-618-4100 973-618-0685
8 hbma nkoff@ mdwcg.oom
ATTORNEYS  FOR DEFENDANTS  -
Dire ctors

La ke  P a rs ippa ny P rope rty Owne rs  As s ocia tion, Inc. a nd Boa rd of



false, I am subject to punishment.

BY:

MARSHALL, DENNEHEY, WARNER,
COLEMAN & GOGGIN
Counsel for Defendants
Lake Parsippany Property Owners Association, Inc.
and Board of Directors

HOWARD B. MANKOFF, ESQ.

Da te d: J une  28, 2017
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PREPARED BY THE COURT'

MAR 28 2618

$*?9l1'19£fC.l99é8!!8Y,i.3.€`3,

VICTORINE G. VISCONTI, Individually
and as Executrlx of the Estate of
MICHAEL P. VISCONTI, Deceased;
MICHAEL c. VISCONTI; PATRICK J.
VISCONT1; and LAURA VISCONTI,

SUPERIOR COURT OF NEW JERSEY
CHANCERY DIVISION: GENERAL EQUITY
PART~SUSSEX COUNTY
Docket No. SSX-C-23~.14

Plalntiffs,

vs. CIVII Action

ORDER OF JUDGMENT

LAKE WALLKILL COMMUNITY,
a Corporation of the State of New Jersey,

Defendant

THIS

LAKE WALLKILL COMMUNITY, INC.

MATTER having come before the Court for trlai commencing January

11,2016; plaintiffs belng represented by Stephen J. McGee, Esq.; defendant being

represented by Juiie B, Dorfman, Esq.of the law firm of Marshall, Dennehey,

Warner7€o1eman~8c-6~ogg+n7and~by-Elleen~Bome;-Esq:~of~t:he4aw~firm~of~E)ola~n-and

Dolan, P.A.; and the Court having considered the testimony and evidence

submitted; and for good cause shown;

IT IS on this 28th day of March, 2016;

ORDERED that judgment be, and hereby is, entered In favor of defendant,

against piaintiffs, VICTORINE G.

the amount of $15/656.55 as of January 7, 2016 andVISCONTI in PATRICK J.



2

VISCONTI and LAURA E. VISCONTI in the amount of $14,871.55 as of January

7, 2016, representing the full amount of defendant's lien; and it is further

ORDERED thatjudgment be, and hereby is, entered in favor of defendant

LAKE WALLKILL COMMUNITY, INC- against plaintiff, MICHAEL c. VISCONTI

in the amount of~$ 7,627.55, representing the amount due from date of purchase

on November 30, 2010 as of January 7, 2016.

The Court has served a copy of the within order be served upon counsel of

record In this action.

EPHAN HAn Ry, p5

5TATE1VgE.NT oF REASPNS ATTAcl;l§l;

4
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MICHAEL p. VISCONTI, et als. v. LAKE WALLKILL
§OlVI|V|UNITY,_INC., etc..
Docket No. SSX-C~231;4

STATEMEN [̀'_OF REASONS

This is yet another in a long line of cases Involving a dispute between a

common interest community and some of its residents as to whether the

resident has an obligation to pay association dues and, If so, to what extent.

The plaintiffs are five members of the same family owning three separate

properties within the defendant community.

Michael p. Visconti and Vlctorine G. Visconti first purchased property in

the Lake Wallkill Community on December 15, 1989, 24 Wallkill Drive. On

October 25, 1991,they sold the property to their son, Patrick J. Visconti,

and his future wife, Laura E. Padilla. Patrick J. Visconti and Laura E. Visconti

continue to own that property. Michael c. Visconti purchased his property,

29 Wallkill Drive from his brother, Peter, on November 30, 2010. Peter is

the son of Michael p. Visconti and Victorine G. Visconti. In 1997, Michael p.

Visconti and Victorine G. visconti purchased anOther property, 30 Wallkill

Drive, within the Lake Walfkili Community.

On January 22, 1990, Michael p. Vlscontl and Victorine G. Visconti

applied for membership ln Lake Wallklll Community, Inc. In making that

application, they agreed to abide by the by-iaws of the community, to

adhere to ail regulations for the conduct of the members which were in

effect and also any and all rules and regulations or restrictions which may be

1



in the future be placed on them by reason of membership in Lake Wallkill

Community, Inc. They further agreed to abide by the restrictions provided

for in the deed to their property. They also agreed to pay to Lake Wallkill

Community, Inc. any outstanding assessments and dues now owing and

further agreed that all Indebtedness to the Community shall be a lien upon

the property. .

On August 30, 1991, defendants Patrick J. Visconti and Laura E.

Vlsconti completed the same application and made the same

representations. Finally, on August 8, 1997, Michael p. Visconti and

Victoririe G. Visconti submitted another application accepting the same terms

and conditions and making the same representations. The second

application was due to their purchase of the second property some years

after selling the first property to their son.

Victorlne G. Visconti testified that she and her husband appeared at

the General Meeting ofJuly 5, 2002. On thal; date, they presented their oral

resignation from the association when they purghased 30 Wailkili Drive. The

minutes do not reflect the resignation. No written resignation was ever

submitted.

Patrick J, Visconti appeared at the July 11, 2003 General Meeting. The

minutes of that meeting reflect that he commented about some violations of

rules as he perceived them. He also testified that he resigned on that date.

2



Again, there was no written resignation, nor did the minutes reflect the

resignation.

Michael c. Visconti, the son, purchased his property on November 30,

2010. He did not apply for membership, nor did he appear at any meeting

according to his testimony. .

Shortly after the resignations of both families, they terminated paying

association dues. Bills continued to go to the parties, as well as

correspondence urging payment. The four parties often returned any letter

from Lake Wallkill and specifically rejected the demand for payment.

On June 10, 2014, counsel for defendant corresponded with Patrick J.

Visconti and Laura E. Viscorlti indicating that the total amount of unpaid

dues was $14,843.40. An opportunity to dispute this amount was provided

and warning that a lien would be filed within 30 days was expressed in that

correspondence. A second letter, on June 25, 2014, Increasing the time to

dispute the lien from 10 days to 30 days was forwarded to Mr. and Mrs.

Patrick J.. Visconti. On September 15, 2014, almost 90 days later, the lien

was filed with a copy to Mr. and Mrs. Patrick J. Visconti.

The same course of actlon took place as to Michael p. Visconti and

Victorlne G. Viscontl. (It is noted that Michael p. Viscontl passed away

during the course of this litigation.)

On June 10, 2014, counsel for defendant corresponded with Michael c.

Visconti Indicating the total amount due of past dues and assessment of

3



$15,628.40 Ten (10) days was provided to dispute it, but that was

expanded to 30 days in the letter of June 25, 2014. Notice was given that af

lien would be filed within 30 days of receipt if the matter remained

unresolved. On September 15, 2014, counsel flied a lien as to Michael C.

Visconti.

On June 10, 2014, counsel also Wrote to Michael P. Visconti and

Victorine G. visconti indicating dues and assessments due in the amount of

$15,628.40 That letter was followed by a letter of June 25, 2014 which

provided 30 days within which to dispute the amount and that a lien would

be filed 30 days thereafter if lt remain unresolved. On September 15, 2014,

the issue remained unresolved and so the lien was filed. The five Viscontls

filed this litigation shortly thereafter.

The Complaint in this matter was filed on October 22, 2014, initially in

the Law Division. Count One sought a declaratory judgment declaring the

lien had been improperly filed, a determination that there were no restrictive

covenants re uirin. plaintiffs to be members and thatthete was no

restrictive covenant obllgating them to pay fees. Claims for damages,

compensatory and punitive, and attorneys' fees were also sought.

Count Two was an allegation of slander of title seeking the same relief.

Upon defendant's motion, the matter was transferred to Chancery

Division. On September 25, 2015, an Amended Complaint was filed adding

Count Three, an assertion that the New Jersey Civil Rights Act was violated .
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Shortly thereafter, separate counsel filed an Answer to Count One and

another counsel an Answer to the other Counts, Affirmative Defenses and

Counterclalm. The Counterclaim sought judgment determlnlng that

defendant was authorized to assess plaintiffs' properties in accordance with

the by-laws, rules and regulations. Relief sought also included compelling

the plaintiff to pay the assessments and allowing defendant to pursue all

remedies at law as permitted. Count Two sought a declaration that plaintiffs

had breached the membership agreement. Count Three asserted a claim for

trespass. It asserted that defendants were using roads owned by the

plaintiffs over which defendants had no authority to travel since they were

not members of the association.

On October 23, 2015, the Court dismissed Count Two of the plaintiffs'

Complaint for reasons stated on the record. On September 22, 2015, the

Court dismissed defendant's Count Two of the Counterclalm, trespass.

Finally, on December 21, 2015, the Court granted partial summaryjudgment

to defendant in dismissing_plaintiffs' claims for punitive damages aod -

attorneys' fees for the reasons stated on the record then.

The concept of the Lake Wallkill Community was born in 1929 when

two individuals, Seckler and Shepperd, decided to develop the subject

property. The plan included single family residential homes, a clubhouse,

private roads, the lake and various amenities. The first property was sold in

1930. The property now owned by Patrick J. Vlsconti and Laura E. Visconti
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was conveyed from Lake in 1935. The property owned by

Michael c. Visconti was first conveyed in 1933. Finally, the property

currently owned by Victorine G. Visconti and the late Michael p. Viscontl was

deeded in 1930. It is clear from the varlous deeds that this was intended to

Wallkill, Inc.

be a common Interest community. A common Interest community "is one in

which the individual properties are burdened by a servitude requiring that

the property owner either contribute to the support of common property or

pay dues or assessments to a property owners' association. See

Restatement ofthe Law (Third) Property (Servitudes) § 6.2 and 6.5. The

I/

power to assess "will be implied if not expressly granted by the declaration

or by statute." lbid.. § 6,5 Comment (b).

Each of the deeds contained elements of land use planning. Nothing

could be constructed without the initial approvalof Lake Wallkiil, Inc. The

deeds provided for certain setback requirements, restrictive fencing,

prohibited business, prohibited power boats on the Lake, limited docks and

setbacks from the Lake and required septic tanks. The deeds also incLuLde-d

the following language: "The parties of the second part (Purchasers) shall

have no expense for the upkeep of Lake Wallkiil. Said expense to be borne

by Lake Wallkiil Club who shall control all rights and privileges of said lake

and said lake is to be used only by members and guests of sald Club." The

above restrictions expired by the terms of the deed on January 1, 1950. The

e
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Lake Wallkill Development was depicted on a map which was flied with the

County Clerk in July of 1929. ,

In 1938, a Certificate of Incorporation creating the Lake Wallkill Club

was recorded on December 30, 1938. The certificate provided that four

trustees, two of whom were the original owners, would basically manage the

Lake Wallklll Community. They were required to formulate rules and

regulations for the use of the property enumerated, to perpetuate the

standard and tone of the community and to provide and maintain adequate

systems of administration, etc. They were to advance the goals of good

fellowshlp among members, health, welfare, morals, pleasure, recreation,

indoor and outdoor sports and entertainment and to provide suitable

trophies and prizes for contestants. In 1975, the name of Lake Wallkill Club

was changed to Lake Wallkill Community, Inc. The certificate of amendment

was adopted pursuant to N.J.S.A. 15:1.1 This statute regulates non~profit

corporations such as defendant.

On August 23, 1940, Lake Wallkill, Inc., the initiaj-developer,

transferred title to Its holdings in the Lake Wallklll area to the Lake Wallkill

Club. Included wlthln that deed is the following provision: "The property

covered by this deed is conveyed for the use and enjoyment of the members

of Lake Wallkill Club, its successors, and those who may be permitted by

said Club to enjoy and use the said property with the understanding that .

1N.J.S.A. 15:1-1, et seq. was repealed In 1983 and replaced by N.1.S.A. 15A:16~2.
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none of said property is to be sold, transferred or mortgaged without the

unanimous consent of all property owners of the property at Lake Wallkill as

set forth in the aforesaid maps."

Presented as D-32 were the undated By~Laws represented to be the

oldest version which could be located. Those by-laws made clear that

membership in the take Wallkill Community was voluntary. To become a

member, one must apply and "shal| have been approved by the Executive

Committee upon the recommendation of the Membership Committee." It

also provided that annual fees would be assessed against the members for

the purpose of operating the corporation. The by-laws also provided: "Such

fees shall remain due and payable notwithstanding the suspension of a

member and all delinquent fees shall be paid prlor to reinstatement of

membership privileges after suspension." It also stated: "A|| such fees shall

be liens upon the property of each member until paid." Amendment to the

by-laws was made in 1984, but the above provisions of the oldest by-laws

remained unchanged.

The by-laws were again amended in December of 2000, effective

February 1, 2001. These by~laws eliminated voluntary membership and

made all property owners members of the defendant. "Membership ls

automatically granted and the obligation to pay dues and assessments are

effective upon legal conveyance of title to a property," The by-laws were
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again revised in July of 2014. The provisions which require membership if

you are an owner of the property, however continued .

The Court notes that the process by which by-laws were amended and

signed covenants obtained was the subject of prior litigation. on March 9,

2001, then Chancery Judge MacKenzie found in favor of Lake Wallklll

Community, Inc. holding that the process and the covenants were in

accordance with .N.J.S.A. 15A:3-1 et seq. and the governing documents!

On March 22, 2014, the Management Committee of Lake Wallkill

Community adopted a resolution determining that all property owners must

pay appropriate assessments and authorizing its attorney to pursue

collection of any delinquent property owner. That resolution authorized the

filing of liens in the event of non~payment. As represented by the

subsequent correspondence from counsel to defendant, thirty days' notice

was given to dispute any amounts. The liens in the particular cases here

were filed ninety days after the final delinquency notice from counsel.

As eai;|y-as_TL99l,-Com.munity-I2resi.d.er1Li!iicbaeL"£,Curr-y,.cottespond.ed

with Lake Wallkill property owners raising the issue of the goal of universal

payment. The letter indicates that the original developers did not make

dues a requirement for purchasing property. The letter raises the issue of

the voluntary acceptance of this proposition by virtue of proposed

Declaration of Covenants to be signed by each owner. The letter further

r

i

2Alazrakl, et_al. v. Lake.wal}k1I! <.;9mmunLty, Inc..,-et-a|., SSX-C-33-98.
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made five arguments as to why all residents of Lake Wallkil1 should be dues-

paying members of the Lake Wallkill Community, Inc.

Included In the evidence submitted by the defendant (D-29), Is a copy

of the reference to Declaration of Covenants Affecting Lands at Lake Wallklll.

It confirms that the roads wlthin the community are still prlvately owned, as

is the water system. It confirms the presence and maintenance obligations

of the lake club house and recreational areas. It acknowledges that the

initial development did not require membership in the community. It

confirms automatic membership and an immediate obligation to pay dues

and assessments, It confirms that claims may be placed on a subject

property if assessments and dues .go unpaid. Defendant introduced an

undated photograph depicting a sign at the entrance to the community

which is no longer present. That sign states: "FACILIITES OF THIS LAKE

ARE LIMITED TO CLUB MEMBERS. PURCHASE OF PROPERTY DOES NOT

INCLUDE CLUB MEMBERSHIP." Signed Lake Wallkill Club, Inc. The present

sJg11state.s: "_vou ARE NOW ENTFRING l.AKE WALLKLLL, A cL ue

MEMBERSHP COMMUNITY, PRIVATE ROADS, PRIVATE LAKE, PRIVATE

PROPERTY, MEMBERS ONLY NO TRESPASSING." No precise testimony was

provided as to when the former sign was removed and the new one was

placed. There was testimony by the current President that from what he

could tell, the old sign was removed in the 1970's and the current sign put in

Its place.

e
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Although each case between a resident of a common Interest

community and the community itself is actually distinguishable, the principle

issues remain the same. The initial developers In many cases did not

contemplate the mandatory payment of dues and assessments. Although

speculation, the timing of this development, 1929 to 1934,.fe11 right in the

heart of the Depression. Telling prospective purchasers that if they buy into

the community they wlll have to pay dues and assessments could have been

a very difficult marketing task and, therefore, intentionally avoided .

Litigation of this nature exists throughout the country, well beyond the

borders of New Jersey. In themater sub jgdg, no one could reside within

the community without using resources owned by the defendant for which

the defendant must pay. The roads remain privately owned. The evidence

presented confirms that thewater service to the Community is privately

owned. Even the plaintiffs acknowledge that to some extent, they should be

charged for a modest amount to use the roads. The facts of this case also

ar:e_tt1ati m\|c.h_oLt11e_£e4:£ealioJo.aL,o£ og ramming-jg5elf-funded and is not a

cost of the association.

Many of the "lake" cases rely upon the theory of equitable servitude

which wili be discussed hereafter. However, there is an additional element

which is present In many of these cases and is certainly present in this one.

Condominium developments have proliferated In recent years. In

1969, the New Jersey Legislature adopted the Condominium Act. The Issues
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raised in this case for this common interest community were resolved early

as to condominiums with this legislation; the right to assess, the right to

impose liens and collect counsel fees. Horizontal property rlghts were

established in 1963 regulating apartments. (N.J.S.A. 46:8A~1, et seq.)

Legislation regarding the management of mobile home parks was adopted

before 1973 and was replaced by .l§l.-J.S.A . 46:8C-1 ln 1974. Cooperatives

were regulated by N.J.S.A. 46:8D since 1987..It must also be remembered

that zoning itself was in its infancy in 1929. Lake communities have not

benefited from such unifying legislation

In 1927, the New Jersey Constitution was amended to expressly

authorize zoning. The legislature enacted the First Zoning Enabling and

Planning Acts in 1928 and 1930.3 When defendant was created, it was not

guided by modern land use regulations.

As stated, given the facts of this case, all residents of the community

require the use of resources belonging to the defendant and, therefore, all

residents must_p.aysometbttLg. Should the decisLo.n-o£w.hatto-pay;and- how

much rest with each individual resident or wlth those charged by statute, bv-

laws and rules and regulations with the responsibility of managing the

extensive community and its resources?

3 New.Jersey Zoning and Land Use Administratlon by William Cox and Stuart Koenig, Page
1.

1 2



It Is clear that the Board of Directors made the decision In the late

1990's that membership would no longer be voluntary and that It would be

mandatory. With membership, comes the obligation to pay fees and

assessments. As those with the fiduciary responsibility for the management

of this community, they are the ones with the decision-making power. It

must also be noted that a majority of the residents of the community

supported the conversion from voluntary membership to mandatory

membership.

Directors of non-profit groups are in a fiduciary relationship with that

corporation. See Valle v. North Jersey Automobile Clul:21. 141 N.J. Super.

568, 583 (App, Div. 1976).

Corporations, including non-profits, have the power to act as provided

by the enabling statute and their own governing documents. They also have

powers implicit "in the charter" to the extent necessary "to serve the general

end in view." (See Leeds v. Harrison., 9 N.J. 202, 211» 212 (1952).

The 2000 by-laws required lt and the 1997 correspondence explained

why it is necessary. i\l,J.S.A. 15A:3~1(a)(12) specifically grants the non-

profit corporations the authority to "levy dues and assessments on its

members in accordance with the certificate of incorporation or by-laws which

may provide for reasonable regulations for enforcement and collection

thereof, and for different dues and assessments for different classes of

members." The statute and by-laws adopted by the defendant clearly give
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to the Board of Directors the right to make a decision whether all members

of the community will have to pay the same amount, or if different classes of

membership can be created with different dues structures. Here, the

decision was made that all people who own property become members of

the community and pay the same amount. As noted in Maul v. Klr8man,

270 N.J. Super. 596, at 613, (App. Dlv. 1994). "The business judgment rule

protects a Board of Directors from being questioned or second-guessed on

conduct of corporate affairs except in instances of fraud, self~dealing or

unconscionable conduct." The Board, therefore, was acting within Its

authority in its judgment as to the best interests of the community and,

therefore, its actions are appropriate. The Court previously dismlssed

plaintiffs' claims for punitive damages and counsel fees. This analysis

further reinforces that decision.

Lake communities must be self~sustainlng. Lake maintenance in .

some cases involves dam repairs required by the New Jersey Department of

Environmental Protection; not the case .here. Maintenance of roads, water

systems, club houses and recreational facilities requires the imposition of

fees and assessments. The Board of Directors have a fiduciary duty to

maintain the community and its private status. Significant public poiicy

issues arise ir the nature of the community falters. Failing to be self-

supporting at some point wouid require the municipaiity to take over the

community at probabiy significant costs and substantial alteration to the
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community itself. It falls to the best efforts of the Board of Directors to take

steps necessary to make certain sufficient funds are raised to maintain the .

community to which they are responsibie. N.J.S.A. 15A'7 grants the

authority to establish the nature of membership. Here, the Board Could

establish a fee for owners who chose not to be members but wish to use the

roads only, for example, and those who do wish to be members. The Board

also hasthe right, as here, to set one fee and grant automatic membership.

That decision is the Board's. As fiduciary, this Board had the authority to

change the nature of membership as it did, It also had the right to suSpend

privileges upon non-payment and impose a lien to make certain that past

due monies were known to buyers and collected at closing.

The Restatement of the Law (Third) Property, (Servitudes), Section

6.2, Comment b, provides yet further support for the Board's decision to

compel payment of the same fees and assessments by all residents of' the

community. The defendant is clearly a common interest community. The

Restatement affirms that even if membership is voluntary, the obliqation to

pay fees and assessments in such a community is appropriate. The

Restatement alsoconfirms that the obligation to make payment can be

implied as well as expressed. Clearly, from the very beginning of this

development, all purchasers were on notice that this was a private

community. Even the Initial sign makes it dear that this was a private

community. Even the most modest inquiry would reveal that the roads were
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private and not municlpally owned. Section 7.5 of the Third Restatement

goes on to say in Section B of the Comment: "Under the rules stated in this

Section, the power to raise funds reasonably necessary to carry out the

functions of thecommon interest community will be implied If not expressly

granted by the declaration or by statute. Common interest communities

play an Increasingly important roie in American housing." The Restatement

goes on further in Section B of Illustrations to confirM that the right to

impose a lien may also be implied.

Physical inspection of the property may be sufficient notice of even an

equitable easement. Camp Clearwater, Inc. v- plock, 52 N.J. Super. 583,

598 (ch. Div. 1959).

Lake l.ookove_r PropertyOwners' ASsociation v. Olsen, 348 N.J. Super.

53, at 65 (App. Div.. 2002), relying upon Island Improvement Asso. v. Ford,

155 N.J. Super. 571, at 575 (App. Div, 1978) states: "With the benefit of an

easement ought to come the burden absent agreement to the contrary."

'Phe Supreme€eurt in Highland-~tal<es£euntry-Club-v» Eeanii-neT ~186

N.J. 99 again confirmed that communities such as defendant have a right to

"An equitable lien which constitutes a special right that is a combination of a

legally cognizable debt and binding agreement to subject property to the

paymentof that claim." (App. 111)

Recently, the Appeals Court in Massachusetts wrestled with similar

issues in Sullivan v. O'connor, 81 Mass. App. Ct. 200 (Appeals Court of
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Massachusetts 2012. In that case, the plaintiff objected to a decision which

compelled him to pay assessments in a common Interest community

imposed on the legal theory of equitable services. The plaintiffs' deed did

not contain any language that required membership or payment of

assessments. The Court concluded that the plaintiffs had sufficient notice of

the nature of the community. The Court noted, at 210: "The distinctive

feature of a common interest community ls the obligation that binds the

owners of individual lots or units to contribute to the support of common

property or of other facilities, or to support the activities of an asSociation."

Then, further: "We conclude the Sullivans had an implied obligation to

render semi-annual assessments to the association." In furtherance of the

Thlrd Restatement, the Court went on tohold that the right to levy

assessments would be implied if not expressly granted by the declaration of

assessments for upkeep of lake, even though the developer who created the

lake failed to impose maintenance obligations in deeds or create

homeowners' associations." (at 210). Finally, the Court noted that the deed

restriction had expired in 1979 "but their obligations to pay their dues to the

association have not." Plaintiff argued in our case that the restrictions

creating the common interest community expired ln 1950. Clearly, the

Board of Directors was in charge of defendant and continued to adopt bv-

laws and rules and regulations before 1950 to the present. r
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In this case, four of the five plaintiffs requested membership in the

association which was granted. These applications were made in 1990, 1991

and 1997, prior to the date that the defendant determined to make

membership mandatory. Their "reslgnations" as each testified came after

membership was made mandatory. By executing these agreements, Michael

p. Visconti and Victorine G. Visconti and Patrlck c. Visconti and Laura E.

Vlscontl agreed to abide by the by~laws of the community, to adhere to the

regulations and to pay all outstanding assessments and dues and even

permitted any indebtedness to become a lien on the property.

Plaintiffs took the position that they had resigned from the community

ln 2002 and 2003, well after the adoption of the by-laws compelling

mandatory membership. The Court notes initially that resignation ln 2002

and 2003 was no longer an option. Mandatory membership was then

properly ln place. As noted in Lake Shawnee Club, Inc._v. Akht_a.r, 2010 N.J.

Super. unpublished Lexis 1574 (App. Div. 2010), relying upon the Third

Restatement of Property Servitudes Section 7.4, one cannot abandon an

equitable servitude.

The Court finds there is no evidence of their resignations in any event.

Supposedly, each of the four stood up at a meeting and announced "I .

resign." It is not referenced in the minutes; the minutes were published to

which no objection was made and no written conflrmatlonof resignation was

ever made. The Court, therefore, finds tlwat as a matter of fact, the four
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individuals dld not resign. Further, as a matter of iaw, they were prohibited

from resigning. Theobligatlon to honor the lien and pay the assessments

due as to these four ls, therefore, clear.

Michael c. Viscontl purchased hls property in 2010 from his brother,

Peter Viscontl, who had purchased the property In 1998. Michael testified

that he never inquired as to any by~laws or documents relating to the

management of the association. By 2010, dues payment had been

mandatory for more than ten years. The sign at the entrance clearly made lt

known to him that this was a private community. He testified he would

never have acquired the property if he had known there was an annual

assessment. One cannot hide his head In the sand and then cry foul play

when the head is removed from the sand. Michael was clearly on notice to

inquire. The assessments as to Michael's property, 29 Wallkill Drive,

commenced January 1, 2003. He did not take title to the property until

November 30, 2010. At that time, no liens had been placed on the property.

Defendant has failed to establish that Michael had any notice of any

unsatisfied liens and, therefore, judgment is entered as to hlm for only those

charges commencing November 30, 2010. The Court makes no comment

about defendant's right to seek payment from Peter Visconti for amounts

prior to that time as that ls not within the confines of this litigation.

For all of the reasons cited above, the Court concludes that as to each

of the three parcels, an equitable lien ls placed upon the property which
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permits defendant to file a lien for unpaid assessments. Further, N-Js-A-

15A-1 et seq. in concert with the by-laws and rules and regulations, grant to

the defendant the right to impose assessments on all of the properties within

the community and to file liens In furtherance of same if they remain unpaid

after reasonable notice to dispute and cure aswas provided ln this case.

In .Paulins}<i|| Lake Assoc.,__Inc. V._Emmicl3, 165 NQJ. Super. 43 (App.

Div. 1978), the Appellate Division upheld the Associatlonfs right to enforce

the covenants that required membership by all homeowners and obligated

payment of dues and assessments. The Opinion, at 45, refers to a 1971

action of the Association requiring membership and payment of fees and

assessments. The Association and the development of this common interest

community was incOrporated in 1932 as noted on' their Association website.

This Opinion would appear to accept an action to impose these obligations

after many years of operation..

Here, the evidence is clear that the Board was fully informed and

acted in good faith and in the honest belief that its actions were in the best

Interests of the Lake Wallkiil community, Inc. See In Re' PSE&G

Sha.rehoidrs Litigation, 315 N.J. Super 323, 327-328 (Ch..Div. 1998) aff'0'

173 n.J. 258 (2001)

Finaily, plaintiffs took the position that the initial covenant indicated no

individual owner should have expense for the upkeep of Lake Wallkiil, that

expense being borne by the Lake Wallkill Club. This decision is consistent
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with that restriction. The obligation for the expense for upkeep of Lake

Wallkiil Is not grounded in an individual deed or an individual purchaser. It

is grounded upon the fact that all property owners must become members of

the Lake Wallklll Community, Inc. (formerly known as Lake Wallkill Club) as

a result of the equitable servitude.

Judgment, therefore, is entered for defendant against Victorine G.

Visconti, Patrick J. Visconti and Laura E. Viscontl for the full amount of the

lien placed. Judgment is entered against Michael c. Visconti,. the son, for

the amounts due from his date of purchase.

. 4
TEPHAN c. HANSBURY, P.J.,
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